


his post-pandemic guide will provide an outline for

employers regarding issues they're likely to face when
offices reopen following the vaccine rollout. While it touches
upon whether employers can mandate vaccines, this guide
does not provide guidance about workplace safety.

Instead, we will explore the legal and business issues
surrounding returning employees to the office. Employers
are likely to face issues about employee safety concerns
and employee reluctance to return to the office following
prolonged work from home arrangements. We will provide
guidance for employers navigating these issues post-
pandemic.
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CGL is a new type of law firm that is dedicated to the
well-being of attorneys and delivering exceptional
service to our clients. It is a law firm that cares about
its attorneys as much as the quality of its work.

B EXTEND YOUR TEAM WITH ALL-STAR TALENT
CGL's all-star team of attorneys have significant big law, in-
house, or government experience, and a long track-record of
success. As a result, you can expect exceptional, practical legal
advice without the fixed costs of a full-time hire. We ensure
our attorneys are empowered and valued. So they are more
motivated and personally invested to deliver their best work.

B GET EXCEPTIONAL SERVICE AS YOU NEED IT
At CGL we know that what you need today may not be what
you need tomorrow — one size does not fit all. Instead, we take
a uniquely agile staffing approach. This means we can support
large projects, short-term staffing requirements, or ad hoc
needs at a moment’s notice. Our approach provides us the
ability to quickly adapt our services to make sure you get exactly
what you need.

Il MANAGE COSTS WITHOUT COMPROMISING QUALITY
CGL understands that managing costs and growing your
business is of paramount importance. Unlike traditional law firms
that have a waterfall of different hourly rates for attorneys, we
just have one competitive hourly rate across the firm. Know how
much our time will cost while getting access to senior talent at
competitive rates.
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7 Tips for Employers Navigating the Post-
Pandemic Normal

1) You can ask employees about their vaccine status

You are entitled to ask your employees about their vaccination status,

but you should have proper processes in place to ensure discrimination,
harrassment, or disability-related workplace protections aren't infringed
upon. We recommend assigning the task of enquiring about vaccination
status to a particular person (or persons, depending on the size of your
company). Any other employees, including managerial staff, should avoid
asking any questions about the vaccine.

The assigned person should only ask whether an employee has received
the vaccine. Follow up questions (including why/why not, when and/or
what vaccine) may trigger the American Disability Act (the ADA), since the
answers to these questions may elicit disability-related information. An
employer would then need to consider if the follow-up questions are ‘job-

related and consistent with business necessity".

The answer as to whether an employee has received the vaccine can be
recorded in the employee’s file and does not need to be stored separately,
since it's not a disability-related or medical inquiry.
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We covered the COVID-19 Vaccine & Employee Rights in d previous blo
post. Read it for deeper insights into the legal and business considerations of
mandating the vaccine in your workplace.

2) If you choose to return to the workplace, plannning
must be based on relevant guidances

State and local governments are responsible for establishing the protocol
employers must follow in creating safe return-to-work plans. In Californiaq,
most cities have a return-to-work plan employers must follow. These are
usually prepared on an industry-by-industry basis.

It remains to be seen how this planning will change following the vaccine
rollout. However, employers must follow these state and local ordinances in
planning for a return to the office. If the burden of doing so is too onerous for
your business, you should consider continuing to telecommute.
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Managers and supervisors should be trained to
recognize an accommodation request and all workplace policies regarding
the employer’s harassment policy and COVID-19 vaccinations. They should
be reminded of their obligation to not engage in discriminatory or retaliatory
behavior against employees who do not receive the vaccine.

3) Reflect on your flexible paid time off policies

Many small businesses have allowed flexible paid time off policies for the
past twelve months. In many cases, implementing these flexible paid time


https://cgl-llp.com/insights/covid-19-vaccine-workplace-faqs/
https://cgl-llp.com/insights/covid-19-vaccine-workplace-faqs/
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.pewresearch.org/science/2021/03/05/growing-share-of-americans-say-they-plan-to-get-a-covid-19-vaccine-or-already-have/
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off policies wasn't what the employer initially envisioned. Employers need
to consider whether they are going to continue to offer this flexibility to
employees.

You are well within your rights to return to your traditional policies legally,
but you shouldn’t expect your employees will be happy to lose any of the
flexibility they have enjoyed during the pandemic. Be prepared to navigate
employee complaints about any policy changes that reduce their freedoms.

5) Review your oversight processes

Many employees have been subjected to less oversight for the duration of
the pandemic than they would usually experience when working on-site.
Whether you're intending to return to the office, adopt a hybrid model, or
move to a permanent distributed workforce, your oversight processes will
likely need to be revised. Ultimately, the level of oversight you provide in
your workplace is a business culture decision. But, those changes should be
communicated to your employees by way of amended policies to minimize
conflict - and to reduce the likelihood of an unfair dismissal claim if an

employee is fired.

6) Now is the time to train your HR team

Human resources teams are very likely to face an influx of issues once a
company makes a decision about what its post-pandemic workforce looks
like. They need to be prepared for this challenge. Employers should begin
training in-house HR teams to navigate return to work questions as early as
possible. Moreover, you should empower HR teams to respond to issues they
may face by regularly reviewing and updating workplace policies to reflect
the company’s post-pandemic reality.

7) Women have (largely) had a different pandemic
experience than men. You need to be cognizant of
this reality.

Women have experienced significantly more stress during the pandemic,
largely due to the invisible work that often falls on the shoulders of women in
relationships. As a result, more women have reduced their workload during
the pandemic or left the workforce altogether. This exodus is in addition

to the higher percentage of female workers who were furloughed or laid

off at the beginning of the pandemic. The result is that the pandemic has
disproportionately impacted female workers. Employers should be cognizant
of the challenges faced by all its workers but, in particular, its female workers
when deciding whether to mandate a return to the office. Flexibility will be
key in recruiting and retaining female workers into the future.
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Moving to a Permanent Remote
Workforce

Picture this:

You're a small business owner with 20 employees. You have always offered
flexibility to your employees. Parents could arrive and leave early to cater to
kids’ schedules, while anyone who had an appointment could make up time
later.

During the pandemic, your entire team adapted to work from home. You
have since hired workers from two different states, since you were working
online anyway. Your office lease was up for renewal in early 2021 and you
decided to exit the lease. Going forward, your team wants to keep working
remotely and you're happy to oblige. But you're concerned about whether
your patchwork of ‘good enough’ solutions are effective for the long term.

So, what are some of the legal considerations business owners must
contemplate before adopting a permanently distributed workforce?

Workers’ compensation is a critical Issue For distributed workforces.

You need to tell your workers’ compensation carrier that you intend to move
to a hybrid or fully-distributed model. The consequences for not doing so
are significant - with the worst case scenario being that your company is
responsible for compensating an injured worker at a home office.
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Importantly, your workplace policies need to strongly impart the importance
of employees notifying an employer whenever they intend to move, travel,

or work from an alternative workspace. If an employee is supposed to have
been working from their home in California for the past year but, instead, has
moved to Idaho without notifying the company, your workers’ compensation
policy may not cover that employee if they are injured. As a result,
companies are not required to permit employees to move from state to
state whenever they please. You should consider your company’s position on
employee movement and ensure any workplace policies reflect your stance.

Education and communication are key in promoting health & safety in a
distributed workplace

Communication is key in maintaining workplace safety in a distributed
workforce. It's one thing to virtually inspect your employees’ home offices
or co-work stations for health and safety issues, but empowering your
employees to work safely at home is a sustainable long-term solution.

You should also establish strong workplace policies regarding home office
setups. At a minimum, you should implement a health and safety policy that:
+  Sets a minimum standard for home offices (including desk height, etc.).
+  Mandates employee safety training.
+ Details employee reporting obligations.

» Includes a health and safety checklist providing details of recognized
hazards that your employees need to complete and keep up to date to
the office.

Business owners need to adapt hiring strategies & practices for distributed
workers.

One significant benefit of adopting either a remote or distributed workplace
is you gain access to skilled workers you may not have previously been able
to consider for employment. This isn’t just limited to talent from other cities
or states. You can also tap into markets for workers who may not be suitable
candidates for traditional 9-5 roles - like military spouses, parents, talented
rural recruits, and individuals with disabilities.

You need to adapt your hiring strategies and practices to attract and recruit
distributed workers. Since employment laws differ from state-to-state, you
need to consider whether your hiring practices are compliant for each state
in which you have employees. This includes ensuring proper information in
offer letters (such as permissible background checks) and required notices

are distributed.

You can read an article we previously published about ‘Distributed Hiring: 5
Tips To Keep Compliant here.


https://cgl-llp.com/insights/distributed-hiring-5-tips-to-keep-you-compliant/&sa=D&source=editors&ust=1619656588003000&usg=AOvVaw3o8TyYNb4_05LrSUC06kwO
https://cgl-llp.com/insights/distributed-hiring-5-tips-to-keep-you-compliant/&sa=D&source=editors&ust=1619656588003000&usg=AOvVaw3o8TyYNb4_05LrSUC06kwO
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Payroll compliance is critical for business owners with employees in other
states

You need to comply with the workplace laws that apply based on where
your employees live, not where your business is based. If you hire (or even
interview) out-of-state workers, the first step you need to take is to check out
that state’s labor office guidelines.

Here's a directory for state labor offices in the US.

Next, you'll need to develop your internal wage-and-hour policies so that
they reflect any relevant legislation. These policies should be strongly
communicated to staff, particularly those working on an hourly basis.
Communication about these internal policies should be ongoing with your
team to ensure compliance.

We're strongly predicting that payroll companies are going to become more
popular as workforces become more distributed. These payroll companies
have the capacity to handle payroll compliance across every state, whereas
local bookkeeping providers may not have the expertise or infrastructure to
cater to inter-state employees.



https://www.dol.gov/agencies/whd/state/contacts
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Bringing Your Workforce Back On-Site

Picture this:

You're a medium-sized business with 100 employees who work across 3
premises prior to the pandemic. Since the shelter-in-place orders came
into effect, your employees have all worked from home. However, you're
looking forward to returning to the workplace as soon as it's safe to do

so. You're concerned that employees won’t want to return to on-site work
arrangements. You want to assess your options regarding mandating return
to on-site work and develop a plan that addresses likely employee issues.

The main issue in this situation is that you're revoking freedoms employees
have experienced throughout the pandemic. Employees may be reluctant
to give up the freedom and flexibility they've enjoyed since your workforce
moved to telecommmuting.

Can you require your workforce to return to the workplace?

Legally, you can require your employees to return to the office full time once
the workforce is vaccinated and your state and local government ordinances
allow for offices to reopen. There are limits to an employer’s power to require
workers to return to the office, including federal and state protections for
employees with religious and disability accommodations.
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At the end of the day, however, your employees are real people with families
and lives outside of the office. Just because it's lawful for you to mandate a
return to on-site work, doesn’'t mean your employees will positively respond
to losing freedoms they've grown accustomed to enjoying.

Senior management should discuss how to position the return to work taking
into account changed circumstances, such as lack of childcare or a move
out of state, or even out of country. Each employee’s situation must be
handled individually. There is (unfortunately) not a one size fits all formula
for a return to work plan.

Personnel issues are likely to arise following a return to the office

As your employees return to the office, you're likely to face some conflict
between the workers. As outlined above, your employees may feel resistant
to the additional oversight that will likely follow a return to the office.

New hires may also give rise to conflict. The current reality is you may
have hired someone with a need for a workplace accommodation and
not even realized it. While this is less likely than the possibility that you've
hired someone who isn't a good cultural fit, it highlights the unique human
resource issues created by the pandemic.

Your HR team has been critical throughout the pandemic and will remain
essential in managing the transition back to the office. They should be
prepared for an increase in personnel issues. Your HR team should be able to
rely on up-to-date policies that reflect your company’s current reality - not
pre-pandemic reality.




Have you updated these
policies for your new
normal?

O Vacation & sick leave policies

O Flexible/remote work policies Read More —
O Expense reimbursement Read More —

O Timekeeping policies, including
timekeeping training for hourly
employees

Need some
guidance?

let'sTalk &
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